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COMMENTS OF THE CALIFORNIA CABLE AND TELECOMMUNICATIONS 

ASSOCIATION ON ADMINISTRATIVE LAW JUDGE’S RULING REQUESTING 

COMMENTS ON “ONE-TOUCH MAKE-READY” REQUIREMENTS IN CALIFORNIA 

 

The California Cable and Telecommunications Association (“CCTA”)1 hereby submits 

these opening comments on the Administrative Law Judge’s Ruling Requesting Comments on 

“One-Touch Make-Ready” Requirements in California dated March 9, 2021 (“ALJ Ruling”).  

CCTA celebrates the California Public Utilities Commission (“CPUC” or “Commission”) for 

attending to this critical issue and hopes the Commission will expediently adopt the revisions to 

the CPUC’s Right-of-Way Rules (“ROW Rules”) set out in Attachment A of the ALJ Ruling 

(“Proposal”).  With the minor revisions proposed herein by CCTA that will better align the ROW 

Rules with industry practices, on-the-ground realities, and the federal access rules adopted by the 

Federal Communications Commission (“FCC”), CCTA believes the revised rules will spur more 

efficient and less costly broadband deployment in California. 

  

                                                      
1 CCTA is a trade association consisting of cable providers that have collectively invested more than $40 

billion in California’s broadband infrastructure since 1996 with systems that pass approximately 96% of 

California’s homes.  
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I. INTRODUCTION 

CCTA enthusiastically supports the Commission’s efforts to modernize the rules governing 

access to utility poles and rights-of-way to expedite and advance deployment of advanced 

communications services.  These revisions will also make California’s rules consistent with the 

rules in effect in the vast majority of states, including those governed by the FCC and other 

certified states.2  Reasonable, cost-effective, and predictable rules regarding pole access are critical 

components to the expansion of affordable and reliable telecommunications, video, and broadband 

service.  Whereas the vast majority of jurisdictions in the United States have clear and predictable 

rules regarding the procedures and timing of pole access—whether through the FCC’s regulations 

or through statutes and rules established by state regulators—the same pole access regime in 

California has been in effect for more than two decades and lacks the rules and remedies necessary 

for ensuring timely pole access.  Indeed, the few rules that do govern timing currently apply only 

to the State’s incumbent communications providers.  Comprehensive rules governing prompt and 

efficient pole access to all poles under the Commission’s jurisdiction, as set forth in the Proposal, 

are long overdue. 

CCTA encourages the Commission to quickly move forward to adopt the Proposal.  There 

is no reason to delay, given that these same rules already govern pole attachments in the vast 

majority of states.  The COVID-19 pandemic has vividly demonstrated the importance of robust 

networks for education, healthcare, work, and the future of California.  At a time when 

policymakers and service providers are both focused on deploying and upgrading broadband 

connections, particularly to unserved and underserved areas, reasonable, enforceable timelines for 

access to utility poles is critical.  In addition, numerous state and federal programs focused on 

                                                      
2 Certified states that have adopted the FCC rules include New Hampshire, Maine, Ohio, Pennsylvania, 

Washington, and West Virginia. 
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bringing broadband to unserved areas (e.g., the California Advanced Services Fund, the Connect 

America Fund II, and the Rural Digital Opportunity Fund) will be frustrated unless service 

providers can meaningfully plan and promptly deploy facilities to meet program requirements and 

timelines.  Ensuring the proper regulatory framework now will allow broadband deployments to 

succeed and bring every Californian the information, services, and entertainment they want and 

need to stay informed, competitive, and successful in today’s ultra-connected world.  Finally, 

Executive Order N-73-20 directs the Commission “to seek opportunities to use programs under its 

jurisdiction to accelerate broadband deployment,”3 and this Proposal would advance that directive.   

Timely cooperation of pole owners is critical for broadband providers to deploy broadband 

facilities in a prompt and safe manner.  Indeed, these new rules will ensure that broadband 

providers (including CCTA members) can attach, maintain, and upgrade broadband infrastructure 

in a timely and reasonable manner, for the benefit of businesses, institutions, as well as unserved 

communities across California.  CCTA’s members continue to invest hundreds of millions of 

dollars annually in infrastructure and technology in California—including both expanding the 

availability of broadband in rural areas across the State and upgrading their service offerings in 

other areas.  Adopting the Proposal—with some minor modifications proposed herein by CCTA—

will provide the cable industry much-needed tools to accelerate widespread broadband deployment 

throughout California. 

  

                                                      
3 Ca. Exec. Order N-73-20 (Aug. 14, 2020), available at:  https://www.gov.ca.gov/wp-

content/uploads/2020/08/8.14.20-EO-N-73-20.pdf.  
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II. CCTA’S RESPONSES TO QUESTIONS POSED IN THE ALJ RULING 

1. Should the Commission adopt OTMR requirements?  If so, why?  If not, why 

not?4 

CCTA supports the Proposal to adopt reasonable pole attachment rules to accelerate the 

deployment of broadband services, with some minor modifications that balance the needs of 

existing attachers with those seeking to deploy new facilities through these new rules, including 

the one-touch make-ready (“OTMR”) process.5  CCTA members have the benefit of both 

perspectives—in many parts of the state, cable providers plan to expand services to unserved areas, 

and thus have an interest in a pole access framework that allows them to do so promptly and with 

predictable timelines.  However, CCTA members already are attached to millions of utility poles 

in much of California, and therefore seek to ensure that broadband deployment, including through 

the OTMR process, be done in a manner that protects public safety and the integrity of existing 

facilities on utility poles. 

With respect to new deployment, CCTA supports—as a general proposition—the Proposal 

to adopt most of the FCC’s rules regarding pole access.  Indeed, defining predictable and uniform 

intervals for application processing, surveys, and make-ready work are vital to the cable industry’s 

efforts to accelerate broadband buildout in California, as CCTA members routinely encounter 

significant delays from pole owners in their efforts to timely upgrade and deploy new broadband 

facilities.  For instance, certain cable operators have experienced months-long delay with make-

ready performance, and in some cases as previously cited by CCTA in this proceeding, more than 

                                                      
4 While some rules proposed in the ALJ Ruling involve OTMR, there are also proposed non-OTMR rules.  

CCTA comments will address both. 
5 See pp. 6-13 infra. 
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a year-long delay.6  Adoption of the proposed rules, subject to some minor modifications (set forth 

below), will help alleviate these types of long-standing impediments to broadband deployment. 

With respect to protecting existing networks, the Proposal incorporates many well-considered 

policies already in effect at the federal level, including providing existing attachers with reasonable 

opportunity to conduct their own make-ready work during the non-OTMR make-ready process 

(within the applicable timelines) as well as opportunities for existing attachers—under both the 

OTMR process and under standard, non-OTMR pole attachment procedures—to be present for 

surveys and make-ready work, to inspect make-ready work performed by contractors, and obtain 

prompt repairs and remediation in the event any make-ready work damages existing attacher 

facilities.  Because of the risks inherent with rearranging or transferring existing attachments (even 

if that work is considered “simple make-ready”), existing attachers should be afforded an 

opportunity to perform their own make-ready work within very short, established timeframes.  

CCTA proposes some modest modifications to the proposed rules to provide further protection for 

existing attachers, which are set forth on pages 6-13 below. 

2. Would the proposed OTMR requirements further the Commission’s utility safety 

objectives?  Why or why not? 

As a general matter, the FCC has adopted and refined its pole access rules, including its 

standard make-ready approach, as well as its more recent OTMR framework, after thorough 

consideration of the need to balance safety and engineering concerns against the policy objective 

of expanding broadband deployment.7  Accordingly, the FCC’s basic access framework, which the 

                                                      
6 See Comments of the California Cable and Telecommunications Association in Response to OIR 

Section 3 Questions dated October 12, 2018 at p. 3; see also California Cable and Telecommunications 

Association Comments on Right of Way Rules dated June 10, 2019 at p. 2. 
7 See Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, 

Third Report and Order and Declaratory Ruling, 33 FCC Rcd 7705, 7714-15 ¶ 17 (2018) (discussing 

safety concerns and policy goals relevant to adoption of OTMR procedures), aff’d, City of Portland v. 

United States, 969 F.3d 1020 (9th Cir. 2020). 
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Proposal largely mirrors, contains numerous provisions that ensure safe attachment practices, such 

as allowing a pole owner to deny access for safety, reliability, and generally applicable engineering 

purposes; allowing pole owners and existing attachers to be present during OTMR survey and 

make-ready work; and the right to inspect and remediate make-ready work after it is performed.  

CCTA supports the adoption of these same policies in California as set forth in the Proposal.   

That said, California observes and enforces stringent safety requirements, including 

General Order 95 (“GO 95”), to reduce the risk from improperly performed pole attachments and 

to protect public safety and network reliability.  Attachers with nonconforming attachments can 

be subject to financial penalties by the Commission to enforce GO 95, and improperly performed 

attachments (such as failure to abide by clearance requirements) can create public safety hazards 

as well as risks to personnel performing work on the pole.  Negligent make-ready work by a new 

attacher can cause existing attachers’ previously compliant attachments to become non-compliant, 

potentially subjecting those existing attachers to enforcement risks and liability to third parties.8   

Given these heightened stakes, CCTA believes that the OTMR procedures merit some 

tailoring to better protect existing attachers’ facilities, as set forth in these comments below, 

without delaying network deployment.  Accordingly, insofar as it adopts the FCC’s pole access 

procedures (in particular its OTMR framework), the Commission should do so with modifications 

to account for these unique risks. 

a. Attacher Responsibility  

CCTA urges the Commission to tailor the Proposal to ensure that any attaching entity that 

avails itself of either the OTMR procedures or of “self-help” during the non-OTMR, “traditional” 

                                                      
8 See, e.g., Resolution SED-4 (giving the Safety & Enforcement Division authority to issue citations of up 

to $8 million for violations of GO 95). 
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make-ready process has appropriate incentives to internalize and mitigate risks arising out of such 

work.   

Pole attachment agreements between pole owners and communications attachers typically 

include comprehensive indemnification, insurance, and bond provisions as standard components 

to protect the pole owner from liability arising out of an attacher’s performance under the 

agreement, including when the attacher performs make-ready work.  However, existing attachers 

have no contractual relationships with third-party attachers and, as a result, have no contractual 

protection against damages caused when third parties perform work, including on the existing 

attachers’ facilities, during self-help or OTMR.  As a result, if a new attacher damages existing 

communications facilities during make-ready work—or, worse, performs work on an existing 

attacher’s facilities that causes that provider to incur liability—the existing attacher has no access 

to indemnification provisions or the new attacher’s insurance coverage, and instead would be 

forced to seek tort remedies via litigation.   

 The Commission can substantially mitigate this risk by tailoring the Proposal to account 

for California’s unique conditions discussed above.  Specifically, it should require that new 

attachers indemnify not only the utility, but also existing attachers, against damages and third-

party claims resulting from any OTMR and/or self-help work performed by the new attacher or its 

contractors.  Section XI(A) of the ROW Rules already protects utilities against this kind of liability.  

It provides: 

The incumbent utility shall not be liable for work that is performed by a third party 

without notice and supervision, work that does not pass inspection, or equipment 

that contains some dangerous defect that the incumbent utility cannot reasonably 

be expected to detect through a visual inspection.  The incumbent utility and its 

customers shall be immunized from financial damages in these instances.9 

                                                      
9 ALJ Ruling, Att. A at p. 34 (emphasis added).   
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Imposing similar obligations on new attachers (vis-à-vis existing attachers) who avail themselves 

of self-help and/or an OTMR process would provide appropriate incentives for new attachers and 

their contractors to perform high-quality work and address their responsibility to bear the costs 

and liability relating to any damage they may cause.   

b. Opportunity for Existing Attachers to Complete Their Own Make-Ready  

The Commission can also substantially mitigate the risks associated with make-ready in 

California from improperly performed make-ready work by allowing the owner of the facilities 

being moved or rearranged—i.e., the existing attacher—a window of opportunity to do its own 

make-ready as part of the OTMR process.  The existing attacher is most familiar with the 

specifications of its own facilities and has an unquestionable incentive to ensure that its own 

facilities are attached securely and safely to the pole.  Specifically, the Commission should tailor 

its proposed OTMR framework by allowing existing attachers a short window to complete their 

own make-ready following notice.  The proposed OTMR rules provide for a 15-day notice period 

before a new attacher can modify existing attachments as part of the OTMR process.10  Therefore, 

there would be no delay in the ultimate completion of the existing attacher’s make-ready if the 

existing attacher were required to invoke this option no later than seven days after the receipt of 

notice from the new attacher and perform the make-ready within the 15-day timeframe.  This 

modest modification would help ensure that existing attachers, which are the most highly 

incentivized entities to safely perform make-ready work, are able to do so—with no adverse impact 

on the new attacher. 

                                                      
10 See ALJ Ruling, Att. A at p. 16.  
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c. “Before” and “After” Pictures Documenting Make-Ready 

The Commission could also enhance the safety of the Proposal by requiring new attachers 

to document the status of any existing facilities relocated or rearranged during make-ready work 

with “before” and “after” make-ready pictures and retain those pictures for at least 10 years.  This 

would help existing attachers and utilities more quickly identify any potential violations or safety 

issues, as well as incentivize new attachers to perform all work in accordance with applicable 

safety, reliability and engineering standards by making their work more easily visible.  In addition, 

due to the ease of taking and organizing digital photographs, the burden on new attachers and their 

contractors from such a requirement should be relatively minimal.  The 10-year period is consistent 

with GO 95’s record-retention requirements.11  

3. Would the proposed OTMR requirements enhance competition among 

communications service providers and expedite high-speed broadband 

deployment?  Why or why not? 

Yes.  As set forth in the Introduction and in response to Question 1 above, the Proposal 

would enhance competition and expedited broadband deployment by helping broadband providers 

better plan and execute on plans to deploy new broadband facilities, with known and predictable 

timelines.  

4. Should the staff Proposal be modified?  If so, how should the proposal be modified 

and for what reasons?  Your response must include a mockup of your suggested 

modifications as an attachment to your comments. 

Yes.  As explained above, some modest changes to the Proposal would be appropriate to 

account for the unique conditions in California.  In addition, some conforming changes would be 

appropriate to reduce the potential for confusion regarding the scope of the Proposal and better 

align it with uniform federal requirements.  

                                                      
11 See CPUC General Order No. 95, Rule 80.1A.(4).  
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Conforming Edits to Definitions.  The federal pole access rules that the Proposal proposes 

to adopt in California are predicated upon and utilize corresponding definitions in federal law.   

CCTA encourages the Commission to better conform the definitions in its ROW Rules to the 

federal definitions underlying the pole access rules by clarifying that pole attachments: 

(1) include attachments by cable television providers in addition to telecommunications 

carriers and CMRS carriers;12 

(2) include use of utility rights-of-way;13 and 

(3) are not limited to attachments to “surplus space” and “excess capacity,” but include 

instances in which a pole is modified or expanded in accordance with Section 

VIII(C)(1) in order to accommodate an attachment.    

Accordingly, CCTA proposes the following language: 

“Pole attachment” means any attachment to surplus space, or use of excess 

capacity, by a telecommunications carrier, cable TV company, or CMRS carrier for 

a communications system on or in any support structure owned, controlled, or used 

by a public utility. 

“Support structure” includes, but is not limited to, a utility distribution pole, anchor, 

duct, conduit, manhole, or handhole, or any right-of-way. 

Conform Section IV(B)(2) to Federal Law to Require Transparency in Denials of Access.  

Another recommended conforming change to better align the ROW Rules with federal law relates 

to reviewing traditional (i.e., non-OTMR) applications for pole access.  Under the existing FCC 

rule, denial of access “shall be specific, shall include all relevant evidence and information 

supporting its decision, and shall explain how such evidence and information relate to a denial of 

access for reasons of lack of capacity, safety, reliability, or engineering standards.”14  This 

transparency requirement ensures that utilities and attachers share a common understanding of the 

                                                      
12 See 47 U.S.C. § 224(a)(4) (“The term “pole attachment” means any attachment by a cable television 

system or provider of telecommunications service to a pole, duct, conduit, or right-of-way owned or 

controlled by a utility.”) (emphasis added). 
13 Id. 
14 47 C.F.R. § 1.1411(j)(2)(i). 
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facts underlying a denial of access and that any access decisions are objective.  In contrast, the 

Proposal at Section IV(B)(2) only requires a utility to “state all of the reasons” why it is denying 

access, without accompanying information or documentation, which risks generating a higher 

incidence of disagreements and disputes about whether the utility’s reasons for denying access are 

genuine and supported by relevant capacity, engineering, and safety considerations.  The 

Commission should conform paragraph (B)(2) of Section IV to the federal rule to increase 

transparency and reduce disputes.  Accordingly, CCTA proposes the following language: 

1. Application Review on the Merits.  A utility shall respond in writing to 

the written request of a telecommunications carrier, CMRS carrier, or 

cable TV company for access (“request for access”) to its rights-of-way 

and support structures as quickly as possible, by granting access or 

denying access within 45 days of receipt of a complete application to 

attach facilities to its utility poles (or within 60 days in the case of larger 

orders) which, in the case of Pacific or GTEC, shall not exceed 45 days.  

The response shall affirmatively state whether the utility will grant 

access or, if it intends to deny access, shall state all of the reasons why it 

is denying such access, shall be specific, shall include all relevant 

evidence and information supporting its decision, and shall explain how 

such evidence and information relate to a denial of access for reasons of 

lack of capacity, safety, reliability, or engineering standards.  Failure of 

Pacific or GTEC to respond within 45 days shall be deemed an 

acceptance of the request for access.  A utility may not deny the new 

attacher pole access based on a preexisting violation not caused by any 

prior attachments of the new attacher. 

 New Section IV(I).  The Commission should add a new paragraph “IV(I)” to its ROW Rules 

to address the responsibilities of the new attacher as discussed above in response to Question 1.  

CCTA proposes the following language: 

I. LIABILITY 

 

1. Nothing in this section shall be construed to limit or preempt liability under 

applicable law for damages suffered by any party as a result of work 

performed by a new attacher that does not conform to General Order 95, 

state and local laws and regulations, and utility safety, reliability, 

engineering, or construction standards. 
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2. Utilities must require new attachers to indemnify, defend, and hold harmless 

existing attachers against damages, liabilities, and claims incurred by such 

existing attachers arising from the survey and make-ready work engaged in 

by new attachers pursuant to paragraphs (E) and (F) of this section. 

Revise Section IV(F)(4).  The Commission should revise paragraph (F)(4) of Section IV of 

its ROW Rules to provide an opportunity for existing attachers to complete their own make-ready.  

Specifically, CCTA proposes the following revision:  

4. Make-ready.  If the new attacher's attachment application is approved 

and if it has provided 15 days prior written notice of the make-ready to 

the affected utility and existing attachers, the new attacher may proceed 

with make-ready using a contractor in the manner specified for simple 

make-ready in paragraph (H)(5); provided, however, that any existing 

attacher that responds in writing to such notice within 7 days of receipt 

may perform such make-ready work itself within the 15-day period 

following receipt of the notice. 

  New Section IV(F)(4)(d).  The Commission should add a new paragraph “(F)(4)(d)” to 

Section IV of the Proposal regarding the retention period for pictures documenting make-ready, as 

discussed previously.  CCTA proposes the following language: 

d. New attachers shall take pictures of existing attachments before 

and after performance of make-ready and shall retain copies of 

the pictures for at least 10 years.  

 Clarify Overlapping Rules Regarding Contractors in Section IV(H).  The Commission 

should revise its ROW Rules on the “Use of Third-Party Contractors” at paragraph (H) of Section 

IV to better clarify how those rules interact with the new Proposal.  The Proposal retains at 

paragraphs IV(H)(1)-(3) overlapping requirements for contractors.  It is not clear that these 

provisions remain necessary in light of the proposed additions to paragraph IV(H), and they 

address overlapping topics, such as the qualifications of contractors and notice to the utility.  

CCTA proposes deleting paragraphs IV(H)(1) and IV(H)(3), and modifying paragraph IV(H)(2) 

as follows:  
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2. A telecommunications carrier, CMRS carrier, or cable TV company may use 

its own personnel to attach or install the carrier’s communications facilities 

in or on a utility’s facilities, provided that in the utility’s reasonable 

judgment, the telecommunications carrier’s, CMRS carrier’s, or cable TV 

company’s personnel or agents demonstrate that they are trained and 

qualified to work on or in the utility’s facilities in accordance with this 

section.  To use its own personnel or contractors on electric utility poles, the 

telecommunications carrier, CMRS carrier, or cable TV company must give 

48 hours advance notice to the electric utility, unless an electrical shutdown 

is required.  If an electrical shutdown is required, the telecommunications 

carrier, CMRS carrier, or cable TV company must arrange a specific 

schedule with the electric utility.  The telecommunications carrier, CMRS 

carrier, or cable TV company is responsible for all costs associated with an 

electrical shutdown.  The inspection will be paid for by the attaching entity.  

The telecommunications carrier, CMRS carrier, or cable TV company must 

allow the electric utility, in the utility’s discretion to inspect the attachment 

to the support structure.  This provision shall not apply to electric 

underground facilities containing energized electric supply cables.  Work 

involving electric underground facilities containing energized electric 

supply cables or the rearranging of overhead electric facilities will be 

conducted as required by the electric utility at its sole discretion.  In no event 

shall the telecommunications carrier, CMRS carrier, or cable TV company 

or their respective contractor, interfere with the electric utility’s equipment 

or service. 

Revise Section VIII(C)(1).  The Commission should revise its ROW Rules on “Sharing the 

Cost of Modifications” at paragraph (C)(1) of Section VIII to better conform to federal law, as the 

pole access rules adopted by the Proposal also implicate instances in which a pole will need to be 

modified or raised to accommodate a new attachment.15  The Proposal retains cost sharing rules 

that provide: 

The costs of support structure capacity expansions and other modifications shall be 

shared only by all the parties attaching to utility support structures which are 

specifically benefitting from the modifications on a proportionate basis 

corresponding to the share of usable space occupied by each benefitting carrier.  

(Emphasis added.) 

                                                      
15 The Proposal refers to Section VIII(C) – Sharing the Cost of Modifications – as Section VIII(A); 

however, this appears to be a scrivener’s error. 
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The cost sharing rules should be conformed to the language of the federal rule, which clarifies that 

pole (and other facility) owners may “directly benefit” from modifications, and thus may be 

required to share in the proportionate costs of modification.  In particular, the Proposal should 

adopt the language of 47 C.F.R. § 1.1408(b), which provides: 

The costs of modifying a facility shall be borne by all parties that obtain access to 

the facility as a result of the modification and by all parties that directly benefit 

from the modification.  Each party described in the preceding sentence shall share 

proportionately in the cost of the modification.16 

 

Under this FCC rule, a pole owner that uses a pole attachment as an opportunity to bring its own 

facilities into compliance with safety or engineering codes is considered a beneficiary of the 

modifications as well and therefore should share in those costs.17   

III. CONCLUSION 

CCTA respectfully requests that the Commission quickly adopt its Proposal to update its 

ROW Rules with the modest revisions proposed herein in order to enable broadband providers to 

accelerate widespread broadband deployment throughout California.  

       Respectfully submitted, 

By: / s / Jerome F. Candelaria 

Jerome F. Candelaria 

California Cable & Telecommunications 

Association 

925 L Street, Suite 850 

Sacramento, CA 95814 

Tel. (916) 446 – 7732 

Email:  jerome@calcable.org 

Dated:  April 12, 2021 

                                                      
16 47 C.F.R. § 1.1408(b). 
17 See In re Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 

First Report and Order, 11 FCC Rcd 15499 (1996); In re Accelerating Broadband Deployment by 

Removing Barriers to Infrastructure Investment, Declaratory Ruling, -- FCC Rcd ---- (WCB Jan. 19, 

2021). 
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I.  PURPOSE AND SCOPE OF RULES 

These rules govern access to public utility rights-of-way and support structures by 

telecommunications carriers, Commercial Mobile Radio Service (CMRS) carriers, and cable TV 

companies in California, and are issued pursuant to the Commission’s jurisdiction over access to 

utility rights-of-way and support structures under the Federal Communications Act, 47 U.S.C. § 

224(c)(1) and subject to California Public Utilities Code §§ 767, 767.5, 767.7, 768, 768.5 and 

8001 through 8057.  These rules are to be applied as guidelines by parties in negotiating rights-

of-way access agreements.  Parties may mutually agree on terms which deviate from these rules, 

but in the event of negotiating disputes submitted for Commission resolution, the adopted rules 

will be deemed presumptively reasonable.  The burden of proof shall be on the party advocating 

a deviation from the rules to show the deviation is reasonable, and is not unduly discriminatory 

or anticompetitive. 

II.  DEFINITIONS 

“Public utility” or “utility” includes any person, firm or corporation, privately owned, that is an 

electric, or telephone utility which owns or controls, or in combination jointly owns or controls, 

support structures or rights-of-way used or useful, in whole or in part, for telecommunications 

purposes. 

“Support structure” includes, but is not limited to, a utility distribution pole, anchor, duct, 

conduit, manhole, or handhole, or any right-of-way. 

“Pole attachment” means any attachment to surplus space, or use of excess capacity, by a 

telecommunications carrier or CMRS carrier for a communications system on or in any support 

structure owned, controlled, or used by a public utility. 

“Surplus space” means that portion of the usable space on a utility pole which has the necessary 

clearance from other pole users, as required by the orders and regulations of the Commission, to 

allow its use by a telecommunications carrier or CMRS carrier for a pole attachment. 

“Excess capacity” means volume or capacity in a duct, conduit, or support structure other than a 

utility pole or anchor which can be used, pursuant to the orders and regulations of the 

Commission, for a pole attachment. 

“Usable space” means the total distance between the top of the utility pole and the lowest 

possible attachment point that provides the minimum allowable vertical clearance. 

“Minimum allowable vertical clearance” means the minimum clearance for communication 

conductors along rights-of-way or other areas as specified in the orders and regulations of the 

Commission. 

“Rearrangements” means work performed, at the request of a telecommunications carrier or 

CMRS carrier, to, on, or in an existing support structure to create such surplus space or excess 

capacity as is necessary to make it usable for a pole attachment.  When an existing support 

structure does not contain adequate surplus space or excess capacity and cannot be so rearranged 

as to create the required surplus space or excess capacity for a pole attachment, “rearrangements” 
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shall include replacement, at the request of a telecommunications carrier or CMRS carrier, of the 

support structure in order to provide adequate surplus space or excess capacity.  This definition is 

not intended to limit the circumstances where a telecommunications carrier or CMRS carrier 

may request replacement of an existing structure with a different or larger support structure. 

“Annual cost-of-ownership” means the sum of the annual capital costs and annual operation 

costs of the support structure which shall be the average costs of all similar support structures 

owned by the public utility.  The basis for computation of annual capital costs shall be historical 

capital cost less depreciation.  The accounts upon which the historical capital costs are 

determined shall include a credit for all reimbursed capital costs of the public utility.  

Depreciation shall be based upon the average service life of the support structure.  As used in this 

definition, “annual cost-of-ownership” shall not include costs for any property not necessary for 

a pole attachment. 

“Telecommunications carrier” generally means any provider of telecommunications services that 

has been granted a certificate of public convenience and necessity (CPCN) by the California 

Public Utilities Commission (Commission).  The definition of “telecommunications carrier” 

includes Competitive Local Exchange Carriers (CLEC) that have been granted a CPCN by the 

Commission to provide facilities-based competitive local exchange service.  These rules, 

however, exclude interexchange carriers from the definition of “telecommunications carrier.” 

“Commercial Mobile Radio Service (CMRS) carrier” is an entity that holds (1) a current 

Wireless Identification Registration with the California Public Utilities Commission, or (2) a 

current Certificate of Public Convenience and Necessity issued by the California Public Utilities 

Commission that authorizes the holder to provide Commercial Mobile Radio Service. 

“Cable TV company” as used in these rules refers to a privately owned company, that provides 

cable service as defined in the PU Code and is not certified to provide telecommunications 

service. 

“Right-of-way” means the right of competing providers to obtain access to the distribution poles, 

ducts, conduits, and other support structures of a utility which are necessary to reach customers 

for telecommunications purposes. 

“Make ready work” means the process of completing rearrangements on or in a support structure 

to create such surplus space or excess capacity as is necessary to make it usable for a pole 

attachment. 

“Modifications” means the process of changing or modifying, in whole or in part, support 

structures or rights-of-way to accommodate more or different pole attachments. 

“Incumbent local exchange carrier” refers to Pacific Bell and GTE California, Inc., Roseville 

Telephone Company, and Citizens Telecommunications Company of California, for purposes of 

these rules, unless explicitly indicated otherwise. 

“Make-ready” means the modification or replacement of a utility pole, or of the lines or 

equipment on the utility pole, to accommodate additional facilities on the utility pole. 
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“Complex make-ready” means transfers and work within the communications space that would 

be reasonably likely to cause a service outage(s) or facility damage, including work such as 

splicing of any communication attachment or relocation of existing wireless attachments.  Any 

and all wireless activities, including those involving mobile, fixed, and point-to-point wireless 

communications and wireless internet service providers, are to be considered complex. 

“Simple make-ready” means make-ready where existing attachments in the communications 

space of a pole could be transferred without any reasonable expectation of a service outage or 

facility damage and does not require splicing of any existing communication attachment or 

relocation of an existing wireless attachment. 

“Communications space” means the lower usable space on a utility pole, which typically is 

reserved for low-voltage communications equipment. 

“Attachment” means any attachment by a cable television system or provider of 

telecommunications service to a pole owned or controlled by a utility. 

“New attacher” means a cable television system or telecommunications carrier requesting to 

attach new or upgraded facilities to a pole owned or controlled by a utility. 

“Existing attacher” means any entity with equipment on a utility pole.  

III.  REQUESTS FOR INFORMATION 

A utility shall promptly respond in writing to a written request for information (“request for 

information”) from a telecommunications carrier, CMRS carrier, or cable TV company regarding 

the availability of surplus space or excess capacity on or in the utility’s support structures and 

rights-of-way.  The utility shall respond to requests for information as quickly as possible 

consistent with applicable legal, safety, and reliability requirements, which, in the case of Pacific 

or GTEC, shall not exceed 10 business days if no field survey is required and shall not exceed 20 

business days if a field-based survey of support structures is required.  In the event the request 

involves more than 500 poles or 5 miles of conduit, the parties shall negotiate a mutually 

satisfactory longer response time. 

Within the applicable time limit set forth in paragraph III.A and subject to execution of pertinent 

nondisclosure agreements, the utility shall provide access to maps, and currently available 

records such as drawings, plans and any other information which it uses in its daily transaction of 

business necessary for evaluating the availability of surplus space or excess capacity on support 

structures and for evaluating access to a specified area of the utility’s rights-of-way identified by 

the carrier. 

The utility may charge for the actual costs incurred for copies and any preparation of maps, 

drawings or plans necessary for evaluating the availability of surplus space or excess capacity on 

support structures and for evaluating access to a utility’s rights-of-way. 

Within 20 business days of a request, anyone who attaches to a utility-owned pole shall allow the 

pole owner access to maps, and any currently available records such as drawings, plans, and any 
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other information which is used in the daily transaction of business necessary for the owner to 

review attachments to its poles. 

The utility may request up-front payments of its estimated costs for any of the work 

contemplated by Rule III.C., Rule IV.A. and Rule IV.B.  The utility’s estimate will be adjusted 

to reflect actual cost upon completion of the requested tasks. 

IV.   REQUESTS FOR ACCESS TO RIGHTS-OF-WAY AND SUPPORT 

STRUCTURES 

A. INFORMATION REQUIREMENTS OF REQUESTS FOR ACCESS  

The request for access shall contain the following: 

1. Information for contacting the telecommunications carrier, CMRS carrier, or 

cable TV company, including project engineer, and name and address of person 

to be billed. 

2. Loading information, which includes grade and size of attachment, size of 

cable, average span length, wind loading of their equipment, vertical loading, 

and bending movement. 

3. Copy of property lease or right-of-way document. 

4. Clearly specify in the attachment application if the applicant is electing the one-

touch make-ready process, identify the simple make-ready that will be performed, 

and certify that the make-ready is simple. 

B. RESPONSES TO REQUESTS FOR ACCESS 

1. Application Completeness.  A utility shall review a new attacher’s attachment 

application for completeness before reviewing the application on its merits. 

a. Completeness Requirements.  A new attacher’s attachment application 

is considered complete if it provides the utility with the information 

necessary under its procedures, as specified in a master service agreement 

or in requirements that are available in writing publicly at the time of 

submission of the application, to begin to survey the affected poles. 

b. Completeness Evaluation.  A utility shall determine within 10 business 

days after receipt of a new attacher’s attachment application whether the 

application is complete and notify the attacher of that decision.  If the 

utility does not respond within 10 business days after receipt of the 

application, or if the utility rejects the application as incomplete but fails 

to specify any reasons in its response, then the application is deemed 

complete.  If the utility timely notifies the new attacher that its attachment 

application is not complete, then it must specify all reasons for finding it 

incomplete. 
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c. Resubmission for Completeness.  Any resubmitted application need 

only address the utility’s reasons for finding the application incomplete 

and shall be deemed complete within 5 business days after its 

resubmission, unless the utility specifies to the new attacher which reasons 

were not addressed and how the resubmitted application did not 

sufficiently address the reasons.  The new attacher may follow the 

resubmission procedure in this paragraph as many times as it chooses so 

long as in each case it makes a bona fide attempt to correct the reasons 

identified by the utility, and in each case the deadline set forth in this 

paragraph shall apply to the utility’s review. 

2. Application Review on the Merits.  A utility shall respond in writing to the 

written request of a telecommunications carrier, CMRS carrier, or cable TV 

company for access (“request for access”) to its rights-of-way and support 

structures as quickly as possible, by granting access or denying access within 

45 days of receipt of a complete application to attach facilities to its utility 

poles (or within 60 days in the case of larger orders) which, in the case of 

Pacific or GTEC, shall not exceed 45 days.  The response shall affirmatively 

state whether the utility will grant access or, if it intends to deny access, shall 

state all of the reasons why it is denying such access, shall be specific, shall 

include all relevant evidence and information supporting its decision, and shall 

explain how such evidence and information relate to a denial of access for 

reasons of lack of capacity, safety, reliability, or engineering standards.  Failure 

of Pacific or GTEC to respond within 45 days shall be deemed an acceptance 

of the request for access.  A utility may not deny the new attacher pole access 

based on a preexisting violation not caused by any prior attachments of the 

new attacher. 

a2.  If, pursuant to a request for access, the utility has notified the 

telecommunication carrier, CMRS carrier, or cable TV company that 

both adequate space and strength are available for the attachment, and 

the entity seeking access advises the utility in writing that it wants to 

make the attachment, the utility shall provide this entity with a list of 

the rearrangements or changes required to accommodate the entity’s 

facilities and an estimate of the time required and the cost to perform 

the utility’s portion of such rearrangements or changes. 

b3.If the utility does not own the property on which its support structures 

are located, the telecommunication carrier, CMRS carrier, or cable TV 

company must obtain written permission from the owner of that 

property before attaching or installing its facilities.  The 

telecommunication carrier, CMRS carrier, or cable TV company by 

using such facilities shall defend and indemnify the owner of the 

utility facilities, if its franchise or other rights to use the real property 

are challenged as a result of the telecommunication carrier’s, CMRS 

carrier’s, or the cable TV company’s use or attachment. 
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3.   Survey. 

a.   A utility shall complete a survey of poles for which access has been 

requested within 45 days of receipt of a complete application to attach 

facilities to its utility poles (or within 60 days in the case of larger 

orders as described in paragraph (D) of this section). 

b.   A utility shall permit the new attacher and any existing attachers on the 

affected poles to be present for any field inspection conducted as part 

of the utility’s survey.  A utility shall use commercially reasonable 

efforts to provide the affected attachers with advance notice of not less 

than 3 business days of any field inspection as part of the survey and 

shall provide the date, time, and location of the survey, and name of 

the contractor performing the survey. 

c.   Where a new attacher has conducted a survey pursuant to paragraph 

(F)(3) of this section, a utility can elect to satisfy its survey obligations 

in this paragraph by notifying affected attachers of its intent to use the 

survey conducted by the new attacher pursuant to paragraph (F)(3) of 

this section and by providing a copy of the survey to the affected 

attachers within the time period set forth in paragraph (B)(3)(a) of this 

section.  A utility relying on a survey conducted pursuant to paragraph 

(F)(3) of this section to satisfy all of its obligations under paragraph 

(B)(3)(a) of this section shall have 15 days to make such a notification 

to affected attachers rather than a 45 day survey period. 

4.      Estimate.  Where a new attacher’s request for access is not denied, a 

utility shall present to a new attacher a detailed, itemized estimate, on a pole-

by-pole basis where requested, of charges to perform all necessary make-

ready within 14 days of providing the response required by paragraph (B)(1) 

of this section, or in the case where a new attacher has performed a survey, 

within 14 days of receipt by the utility of such survey.  Where a pole-by-pole 

estimate is requested and the utility incurs fixed costs that are not reasonably 

calculable on a pole-by-pole basis, the utility present charges on a per-job 

basis rather than present a pole-by-pole estimate for those fixed cost charges.  

The utility shall provide documentation that is sufficient to determine the 

basis of all estimated charges, including any projected material, labor, and 

other related costs that form the basis of its estimate. 

a. A utility may withdraw an outstanding estimate of charges to perform 

make-ready work beginning 14 days after the estimate is presented. 

b. A new attacher may accept a valid estimate and make payment any time 

after receipt of an estimate, except it may not accept after the estimate 

is withdrawn. 
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c. Final invoice: After the utility completes make-ready, if the final cost of 

the work differs from the estimate, it shall provide the new attacher 

with a detailed, itemized final invoice of the actual make-ready 

charges incurred, on a pole-by-pole basis where requested, to 

accommodate the new attacher’s attachment.  Where a pole-by-pole 

estimate is requested and the utility incurs fixed costs that are not 

reasonably calculable on a pole-by-pole basis, the utility may present 

charges on a per-job basis rather than present a pole-by-pole invoice 

for those fixed cost charges.  The utility shall provide documentation 

that is sufficient to determine the basis of all estimated charges, 

including any projected material, labor, and other related costs that 

form the basis of its estimate. 

d. A utility may not charge a new attacher to bring poles, attachments, or 

third-party equipment into compliance with current published safety, 

reliability, and pole owner construction standards guidelines if such 

poles, attachments, or third-party equipment were out of compliance 

because of work performed by a party other than the new attacher prior 

to the new attachment. 

C.  MAKE-READY 

Upon receipt of payment specified in paragraph (B)(4)(b) of this section, a utility shall 

notify immediately and in writing all known entities with existing attachments that may 

be affected by the make-ready. 

1.   For attachments in the communications space, the notice shall:  

a.   Specify where and what make-ready will be performed. 

b.   Set a date for completion of make-ready in the communications space 

that is no later than 30 days after notification is sent (or up to 75 days 

in the case of larger orders as described in paragraph (D) of this 

section). 

c.   State that any entity with an existing attachment may modify the 

attachment consistent with the specified make-ready before the date 

set for completion. 

d.   State that if make-ready is not completed by the completion date set by 

the utility in paragraph (C)(1)(b) in this section, the new attacher may 

complete the make-ready specified pursuant to paragraph (C)(1)(a) in 

this section. 

e.   State the name, telephone number, and email address of a person to 

contact for more information about the make-ready procedure. 

2.   For attachments above the communications space, the notice shall: 
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a.   Specify where and what make-ready will be performed. 

b.   Set a date for completion of make-ready that is no later than 90 days 

after notification is sent (or 135 days in the case of larger orders, as 

described in paragraph (D) of this section). 

c.   State that any entity with an existing attachment may modify the 

attachment consistent with the specified make-ready before the date 

set for completion. 

d.   State that the utility may assert its right to 15 additional days to 

complete make-ready. 

e.   State that if make-ready is not completed by the completion date set by 

the utility in paragraph (C)(2)(b) in this section (or, if the utility has 

asserted its 15-day right of control, 15 days later), the new attacher 

may complete the make-ready specified pursuant to paragraph 

(C)(1)(a) of this section. 

f.    State the name, telephone number, and email address of a person to 

contact for more information about the make-ready procedure. 

3.  Once a utility provides the notices described in this section, it then must 

provide the new attacher with a copy of the notices and the existing attachers’ 

contact information and address where the utility sent the notices.  The new 

attacher shall be responsible for coordinating with existing attachers to 

encourage their completion of make-ready by the dates set forth by the utility 

in paragraph (C)(1)(b) of this section for communications space attachments 

or paragraph (C)(2)(b) of this section for attachments above the 

communications space. 

4.  A utility shall complete its make-ready in the communications space by the 

same dates set for existing attachers in paragraph (C)(1)(b) of this section or 

its make-ready above the communications space by the same dates for 

existing attachers in paragraph (C)(2)(b) of this section (or if the utility has 

asserted its 15-day right of control, 15 days later). 

D.C. TIME FOR COMPLETION OF MAKE READY WORK 

1.   If a utility is required to perform make ready work on its poles, ducts or 

conduit to accommodate a telecommunications carrier’s, CMRS carrier’s, or a 

cable TV company’s request for access, the utility shall perform such work at 

the requesting entity’s sole expense.  Such work shall be completed as quickly 

as possible consistent with applicable legal, safety, and reliability 

requirements, which, in the case of Pacific or GTEC shall occur within 30 

business days of receipt of an advance payment for such work.  If he work 

involves more than 500 poles or 5 miles of conduit, the parties will negotiate a 

mutually satisfactory longer time frame to complete such make-ready work: 
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shall occur for the purposes of compliance with the time periods in this 

section: 

2.  A utility shall apply the timeline described in paragraphs (B) through (C) of 

this section to all requests for attachment up to the lesser of 300 poles or 0.5 

percent of the utility’s poles in a state. 

3.  A utility may add 15 days to the survey period described in paragraph (B) of 

this section to larger orders up to the lesser of 3000 poles or 5 percent of the 

utility’s poles in a state. 

4.  A utility may add 45 days to the make-ready periods described in paragraph 

(C) of this section to larger orders up to the lesser of 3000 poles or 5 percent 

of the utility’s poles in a state. 

5.  A utility shall negotiate in good faith the timing of all requests for attachment 

larger than the lesser of 3000 poles or 5 percent of the utility’s poles in a state. 

6.  A utility may treat multiple requests from a single new attacher as one request 

when the requests are filed within 30 days of one another. 

E.  SELF-HELP REMEDY 

1. Surveys.  If a utility fails to complete a survey as specified in paragraph 

(B)(3)(a) of this section, then a new attacher may conduct the survey in place 

of the utility and, as specified in paragraph (H), hire a contractor to complete a 

survey. 

a.  A new attacher shall permit the affected utility and existing attachers to 

be present for any field inspection conducted as part of the new 

attacher’s survey. 

b.  A new attacher shall use commercially reasonable efforts to provide the 

affected utility and existing attachers with advance notice of not less 

than 3 business days of a field inspection as part of any survey it 

conducts.  The notice shall include the date and time of the survey, a 

description of the work involved, and the name of the contractor being 

used by the new attacher. 

2.  Make-ready.  If make-ready is not complete by the date specified in paragraph 

(C) of this section, then a new attacher may conduct the make-ready in place 

of the utility and existing attachers, and, as specified in paragraph (H), hire a 

contractor to complete the make-ready. 

a.   A new attacher shall permit the affected utility and existing attachers to 

be present for any make-ready.  A new attacher shall use commercially 

reasonable efforts to provide the affected utility and existing attachers 

with advance notice of not less than 5 days of the impending make-
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ready.  The notice shall include the date and time of the make-ready, a 

description of the work involved, and the name of the contractor being 

used by the new attacher. 

b.   The new attacher shall notify an affected utility or existing attacher 

immediately if make-ready damages the equipment of a utility or an 

existing attacher or causes an outage that is reasonably likely to 

interrupt the service of a utility or existing attacher.  Upon receiving 

notice from the new attacher, the utility or existing attacher may either: 

i.   Complete any necessary remedial work and bill the new 

attacher for the reasonable costs related to fixing the damage; or 

ii.  Require the new attacher to fix the damage at its expense 

immediately following notice from the utility or existing 

attacher. 

c.   A new attacher shall notify the affected utility and existing attachers 

within 15 days after completion of make-ready on a particular pole.  

The notice shall provide the affected utility and existing attachers at 

least 90 days from receipt in which to inspect the make-ready.  The 

affected utility and existing attachers have 14 days after completion of 

their inspection to notify the new attacher of any damage or code 

violations caused by make-ready conducted by the new attacher on 

their equipment.  If the utility or an existing attacher notifies the new 

attacher of such damage or code violations, then the utility or existing 

attacher shall provide adequate documentation of the damage or the 

code violations.  The utility or existing attacher may either complete 

any necessary remedial work and bill the new attacher for the 

reasonable costs related to fixing the damage or code violations or 

require the new attacher to fix the damage or code violations at its 

expense within 14 days following notice from the utility or existing 

attacher. 

3.  Pole replacements.  Self-help shall not be available for pole replacements. 

 

F.  ONE-TOUCH MAKE-READY OPTION. 

For attachments involving simple make-ready, new attachers may elect to proceed with 

the process described in this paragraph in lieu of the attachment process described in 

paragraphs (B) through (C)(4) and (E) of this section. 

1.   Attachment application. 

a.   A new attacher electing the one-touch make-ready process must elect the 

one-touch make-ready process in writing in its attachment application and 
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must identify the simple make- ready that it will perform.  It is the 

responsibility of the new attacher to ensure that its contractor determines 

whether the make- ready requested in an attachment application is simple. 

b.   The utility shall review the new attacher’s attachment application for 

completeness before reviewing the application on its merits.  An 

attachment application is considered complete if it provides the utility with 

the information necessary under its procedures, as specified in a master 

service agreement or in publicly-released requirements at the time of 

submission of the application, to make an informed decision on the 

application. 

i.  A utility has 10 business days after receipt of a new attacher’s 

attachment application in which to determine whether the application is 

complete and notify the attacher of that decision.  If the utility does not 

respond within 10 business days after receipt of the application, or if 

the utility rejects the application as incomplete but fails to specify any 

reasons in the application, then the application is deemed complete. 

ii.  If the utility timely notifies the new attacher that its attachment 

application is not complete, then the utility must specify all reasons for 

finding it incomplete.  Any resubmitted application need only address 

the utility’s reasons for finding the application incomplete and shall be 

deemed complete within 5 business days after its resubmission, unless 

the utility specifies to the new attacher which reasons were not 

addressed and how the resubmitted application did not sufficiently 

address the reasons.  The applicant may follow the resubmission 

procedure in this paragraph as many times as it chooses so long as in 

each case it makes a bona fide attempt to correct the reasons identified 

by the utility, and in each case the deadline set forth in this paragraph 

shall apply to the utility’s review. 

2.   Application review on the merits.  The utility shall review on the merits a 

complete application requesting one-touch make-ready and respond to the 

new attacher either granting or denying an application within 15 days of the 

utility’s receipt of a complete application (or within 30 days in the case of 

larger orders as described in paragraph (D) of this section). 

a.   If the utility denies the application on its merits, then its decision shall 

be specific, shall include all relevant evidence and information 

supporting its decision, and shall explain how such evidence and 

information relate to a denial of access for reasons of lack of capacity, 

safety, reliability, or engineering standards. 

b.   Within the 15-day application review period (or within 30 days in the 

case of larger orders as described in paragraph (D) of this section), a 

utility may object to the designation by the new attacher’s contractor 
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that certain make-ready is simple.  If the utility objects to the 

contractor’s determination that make-ready is simple, then it is deemed 

complex.  The utility’s objection is final and determinative so long as 

it is specific and in writing, includes all relevant evidence and 

information supporting its decision, made in good faith, and explains 

how such evidence and information relate to a determination that the 

make-ready is not simple.  

3.  Surveys.  The new attacher is responsible for all surveys required as part of the 

one-touch make-ready process and shall use a contractor as specified in 

paragraph (H)(5). 

a.  The new attacher shall permit the utility and any existing attachers on 

the affected poles to be present for any field inspection conducted as 

part of the new attacher’s surveys.  The new attacher shall use 

commercially reasonable efforts to provide the utility and affected 

existing attachers with advance notice of not less than 3 business days 

of a field inspection as part of any survey and shall provide the date, 

time, and location of the surveys, and name of the contractor 

performing the surveys. 

4.   Make-ready.  If the new attacher’s attachment application is approved and if 

it has provided 15 days prior written notice of the make-ready to the affected 

utility and existing attachers, the new attacher may proceed with make-ready 

using a contractor in the manner specified for simple make-ready in paragraph 

(H)(5); provided, however, that any existing attacher that responds in writing 

to such notice within 7 days of receipt may, at the cost of the new attacher, 

perform such make-ready work itself within the 15-day period following 

receipt of the notice. 

a.  The prior written notice shall include the date and time of the make-

ready, a description of the work involved, the name of the contractor 

being used by the new attacher, and provide the affected utility and 

existing attachers a reasonable opportunity to be present for any make-

ready. 

b.  The new attacher shall notify an affected utility or existing attacher 

immediately if make-ready damages the equipment of a utility or an 

existing attacher or causes an outage that is reasonably likely to 

interrupt the service of a utility or existing attacher.  Upon receiving 

notice from the new attacher, the utility or existing attacher may either: 

i.  Complete any necessary remedial work and bill the new attacher for 

the reasonable costs related to fixing the damage; or 

ii.  Require the new attacher to fix the damage at its expense 

immediately following notice from the utility or existing attacher. 
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c.   In performing make-ready, if the new attacher or the utility determines 

that make-ready classified as simple is complex, then that specific 

make-ready must be halted and the determining party must provide 

immediate notice to the other party of its determination and the 

impacted poles.  The affected make-ready shall then be governed by 

paragraphs (B)(4) through (E) of this section and the utility shall 

provide the notice required by paragraph (C) of this section as soon as 

reasonably practicable. 

d. New attachers shall take pictures of existing attachments before 

and after performance of make-ready and shall retain copies of 

the pictures for at least 10 years.  

 

5.   Post-make-ready timeline.  A new attacher shall notify the affected utility 

and existing attachers within 15 days after completion of make-ready on a 

particular pole.  The notice shall provide the affected utility and existing 

attachers at least 90 days from receipt in which to inspect the make-ready.  

The affected utility and existing attachers have 14 days after completion of 

their inspection to notify the new attacher of any damage or code violations 

caused by make-ready conducted by the new attacher on their equipment.  If 

the utility or an existing attacher notifies the new attacher of such damage or 

code violations, then the utility or existing attacher shall provide adequate 

documentation of the damage or the code violations.  The utility or existing 

attacher may either complete any necessary remedial work and bill the new 

attacher for the reasonable costs related to fixing the damage or code 

violations or require the new attacher to fix the damage or code violations at 

its expense within 14 days following notice from the utility or existing 

attacher. 

G.  DEVIATION FROM THE TIME LIMITS SPECIFIED IN THIS SECTION. 

1. A utility may deviate from the time limits specified in this section before 

offering an estimate of charges if the parties have no agreement specifying the 

rates, terms, and conditions of attachment. 

2. A utility may deviate from the time limits specified in this section during 

performance of make-ready for good and sufficient cause that renders it 

infeasible for the utility to complete make-ready within the time limits 

specified in this section.  A utility that so deviates shall immediately notify, in 

writing, the new attacher and affected existing attachers and shall identify the 

affected poles and include a detailed explanation of the reason for the 

deviation and a new completion date.  The utility shall deviate from the time 

limits specified in this section for a period no longer than necessary to 

complete make-ready on the affected poles and shall resume make-ready 

without discrimination when it returns to routine operations.  A utility cannot 
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delay completion of make-ready because of a preexisting violation on an 

affected pole not caused by the new attacher. 

3. An existing attacher may deviate from the time limits specified in this section 

during performance of complex make-ready for reasons of safety or service 

interruption that renders it infeasible for the existing attacher to complete 

complex make-ready within the time limits specified in this section.  An 

existing attacher that so deviates shall immediately notify, in writing, the new 

attacher and other affected existing attachers and shall identify the affected 

poles and include a detailed explanation of the basis for the deviation and a 

new completion date, which in no event shall extend beyond 60 days from the 

date the notice described in paragraph (C)(1) of this section is sent by the 

utility (or up to 105 days in the case of larger orders described in paragraph 

(D) of this section).  The existing attacher shall deviate from the time limits 

specified in this section for a period no longer than necessary to complete 

make-ready on the affected poles. 

H.D.  USE OF THIRD-PARTY CONTRACTORS 

1. The ILEC shall maintain a list of contractors that are qualified to respond to 

requests for information and requests for access, as well as to perform make 

ready work and attachment and installation of telecommunications carrier 

facilities, CMRS facilities, or cable TV facilities on the utility’s support 

structures.  This requirement shall not apply to electric utilities.  This 

requirement shall not affect the discretion of a utility to use its own employees. 

1.2.   A telecommunications carrier, CMRS carrier, or cable TV company may 

use its own personnel to attach or install the carrier’s communications facilities 

in or on a utility’s facilities, provided that in the utility’s reasonable judgment, 

the telecommunications carrier’s, CMRS carrier’s, or cable TV company’s 

personnel or agents demonstrate that they are trained and qualified to work on 

or in the utility’s facilities in accordance with this section.  To use its own 

personnel or contractors on electric utility poles, the telecommunications 

carrier, CMRS carrier, or cable TV company must give 48 hours advance 

notice to the electric utility, unless an electrical shutdown is required.  If an 

electrical shutdown is required, the telecommunications carrier, CMRS carrier, 

or cable TV company must arrange a specific schedule with the electric utility.  

The telecommunications carrier, CMRS carrier, or cable TV company is 

responsible for all costs associated with an electrical shutdown.  The inspection 

will be paid for by the attaching entity.  The telecommunications carrier, 

CMRS carrier, or cable TV company must allow the electric utility, in the 

utility’s discretion to inspect the attachment to the support structure.  This 

provision shall not apply to electric underground facilities containing energized 

electric supply cables.  Work involving electric underground facilities 

containing energized electric supply cables or the rearranging of overhead 

electric facilities will be conducted as required by the electric utility at its sole 

discretion.  In no event shall the telecommunications carrier, CMRS carrier, or 
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cable TV company or their respective contractor, interfere with the electric 

utility’s equipment or service. 

2.  Incumbent utilities should adopt written guidelines to ensure that 

telecommunication carriers’, CMRS carrier’s, and cable TV companies’ 

personnel and third-party contractors are qualified.  These guidelines must be 

reasonable and objective, and must apply equally to the incumbent utility’s 

own personnel or the incumbent utility’s own third-party contractors.  

Incumbent utilities must seek industry input when drafting such guidelines. 

2.  Contractors for self-help complex and above the communications space 

make-ready.  A utility shall make available and keep up-to-date a reasonably 

sufficient list of contractors it authorizes to perform self-help surveys and 

make-ready that is complex and self-help surveys and make-ready that is above 

the communications space on its poles.  The new attacher must use a contractor 

from this list to perform self-help work that is complex or above the 

communications space.  New and existing attachers may request the addition to 

the list of any contractor that meets the minimum qualifications in paragraphs 

(H)(6)(a) through (H(6)(e) of this section and the utility may not unreasonably 

withhold its consent. 

3.  Contractors for simple work.  A utility may, but is not required to, keep up-

to-date a reasonably sufficient list of contractors it authorizes to perform 

surveys and simple make-ready.  If a utility provides such a list, then the new 

attacher must choose a contractor from the list to perform the work.  New and 

existing attachers may request the addition to the list of any contractor that 

meets the minimum qualifications in paragraphs (H)(6)(a) through (H(6)(e) of 

this section and the utility may not unreasonably withhold its consent. 

a. If the utility does not provide a list of approved contractors for surveys 

or simple make-ready or no utility-approved contractor is available 

within a reasonable time period, then the new attacher may choose its 

own qualified contractor that meets the requirements in paragraph 

(H)(6) of this section.  When choosing a contractor that is not on a 

utility-provided list, the new attacher must certify to the utility that its 

contractor meets the minimum qualifications described in paragraph 

(H)(6) of this section when providing notices required by paragraphs 

(E)(1)(b), (E)(2)(a), (F)(3)(a), and (F)(4). 

b. The utility may disqualify any contractor chosen by the new attacher 

that is not on a utility-provided list, but such disqualification must be 

based on reasonable safety or reliability concerns related to the 

contractor’s failure to meet any of the minimum qualifications 

described in paragraph (H)(6) of this section or to meet the utility’s 

publicly available and commercially reasonable safety or reliability 

standards.  The utility must provide notice of its contractor objection 

within the notice periods provided by the new attacher in paragraphs 
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(E)(1)(b), (E)(2)(a), (F)(3)(a), and (F)(4) and in its objection must 

identify at least one available qualified contractor. 

4.  Contractor minimum qualification requirements.  Utilities must ensure that 

contractors on a utility-provided list, and new attachers must ensure that 

contractors they select pursuant to paragraph (H)(5)(a) of this section, meet the 

following minimum requirements: 

a. The contractor has agreed to follow published safety and operational 

guidelines of the utility, if available, but if unavailable, the contractor 

shall agree to follow Public Utilities Commissions General Order 95 

guidelines; 

b. The contractor has acknowledged that it knows how to read and follow 

licensed-engineered pole designs for make-ready, if required by the 

utility; 

c. The contractor has agreed to follow all local, state, and federal laws and 

regulations including, but not limited to, the rules regarding Qualified 

and Competent Persons under the requirements of the Occupational 

and Safety Health Administration (OSHA) rules; 

d. The contractor has agreed to meet or exceed any uniformly applied and 

reasonable safety and reliability thresholds set by the utility, if made 

available; and 

e. The contractor is adequately insured or will establish an adequate 

performance bond for the make-ready it will perform, including work 

it will perform on facilities owned by existing attachers. 

5.  The consulting representative of an electric utility may make final 

determinations, on a nondiscriminatory basis, where there is insufficient 

capacity and for reasons of safety, reliability, and generally applicable 

engineering purposes. 

 

I. LIABILITY 

 

1. Nothing in this section shall be construed to limit or preempt liability 

under applicable law for damages suffered by any party as a result of 

work performed by a new attacher that does not conform to General 

Order 95, state and local laws and regulations, and utility safety, 

reliability, engineering, or construction standards. 

 

2. Utilities must require new attachers to indemnify, defend, and hold 

harmless existing attachers against damages, liabilities, and claims 

incurred by such existing attachers arising from the survey and make-
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ready work engaged in by new attachers pursuant to paragraphs (E) and 

(F) of this section. 

 

V. NONDISCLOSURE 

A. DUTY NOT TO DISCLOSE PROPRIETARY INFORMATION 

1. The utility and entities seeking access to poles or other support structures may 

provide reciprocal standard nondisclosure agreements that permit either party 

to designate as proprietary information any portion of a request for information 

or a response thereto, regarding the availability of surplus space or excess 

capacity on or in its support structures, or of a request for access to such 

surplus space or excess capacity, as well as any maps, plans, drawings or other 

information, including those that disclose the telecommunications carrier’s, 

CMRS carrier’s, or cable TV company’s plans for where it intends to compete 

against an incumbent telephone utility.  Each party shall have a duty not to 

disclose any information which the other contracting party has designated as 

proprietary except to personnel within the utility that have an actual, verifiable 

“need to know” in order to respond to requests for information or requests for 

access. 

B. SANCTIONS FOR VIOLATIONS OF NONDISCLOSURE AGREEMENTS 

1. Each party shall take every precaution necessary to prevent employees in its 

field offices or other offices responsible for making or responding to requests 

for information or requests for access from disclosing any proprietary 

information of the other party.  Under no circumstances may a party disclose 

such information to marketing, sales or customer representative personnel.  

Proprietary information shall be disclosed only to personnel in the utility’s 

field offices or other offices responsible for making or responding to such 

requests who have an actual, verifiable “need to know” for purposes of 

responding to such requests.  Such personnel shall be advised of their duty not 

to disclose such information to any other person who does not have a “need to 

know” such information.  Violation of the duty not to disclose proprietary 

information shall be cause for imposition of such sanctions as, in the 

Commission’s judgment, are necessary to deter the party from breaching its 

duty not to disclose proprietary information in the future.  Any violation of the 

duty not to disclose proprietary information will be accompanied by findings 

of fact that permit a party whose proprietary information has improperly been 

disclosed to seek further remedies in a civil action. 

VI. PRICING AND TARIFFS GOVERNING ACCESS 

A. GENERAL PRINCIPLE OF NONDISCRIMINATION 

1. A utility shall grant access to its rights-of-way and support structures to 

telecommunications carriers, CMRS carriers, and cable TV companies on a 
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nondiscriminatory basis.  Nondiscriminatory access is access on a first-come, 

first-served basis; access that can be restricted only on consistently applied 

nondiscriminatory principles relating to capacity constraints, and safety, 

engineering, and reliability requirements.  Electric utilities’ use of its own 

facilities for internal communications in support of its utility function shall not 

be considered to establish a comparison for nondiscriminatory access.  A utility 

shall have the ability to negotiate with a telecommunications carrier, CMRS 

carrier, or cable TV company the price for access to its rights-of-way and 

support structures. 

2. A utility shall grant access to its rights-of-way and support structures to 

telecommunications carriers, CMRS carriers, and cable TV companies on a 

nondiscriminatory basis, access to or use of the right-of-way, where such right-

of-way is located on private property and safety, engineering, and reliability 

requirements.  Electric utilities’ use of their own facilities for internal 

communications in support of their utility function shall not be considered to 

establish a comparison for nondiscriminatory access.  A utility shall have the 

ability to negotiate with a telecommunications carrier, CMRS carrier, or cable 

TV company the price for access to its rights-of-way and support structures. 

B. MANNER OF PRICING ACCESS 

1. Whenever a public utility cannot reach an agreement with a 

telecommunications carrier, CMRS carrier, or cable TV company, or 

associations thereof, regarding the terms, conditions, or annual compensation 

for pole attachments or the terms, conditions, or costs of rearrangements, the 

Commission shall establish and enforce the rates, terms and conditions for pole 

attachments and rearrangements so as to assure a public utility the recovery of 

both of the following: 

a. A one-time reimbursement for actual costs incurred by the public utility 

for rearrangements performed at the request of the telecommunications 

carrier, cable TV company, or CMRS carrier. 

b. An annual recurring fee computed as follows: 

(1) Except as provided in Section 3 below, for each pole and 

supporting anchor actually used by the telecommunications 

carrier or cable TV company, the annual fee shall be two 

dollars and fifty cents ($2.50) or 7.4 percent of the public 

utility’s annual cost-of-ownership for the pole and 

supporting anchor, whichever is greater, except that if a 

public utility applies for establishment of a fee in excess of 

two dollars and fifty cents ($2.50) under this rule, the 

annual fee shall be 7.4 percent of the public utility’s annual 

cost-of-ownership for the pole and supporting anchor. 
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(2) For each pole and supporting anchor actually used by a 

CMRS carrier, the annual fee for each foot of vertical pole 

space occupied by the CMRS installation shall be two 

dollars and fifty cents ($2.50) or 7.4 percent of the public 

utility’s annual cost-of-ownership for the pole and 

supporting anchor, whichever is greater.  The per-foot fee 

for CMRS installations is subject to the following 

conditions and limitations: 

(i) The vertical pole space occupied by each CMRS 

attachment shall be rounded to the nearest whole 

foot, with a 1-foot minimum. 

(ii) The 7.4% per-foot fee applies to the pole space that 

a CMRS attachment renders unusable for non-

CMRS attachments, including (A) the pole space 

that is physically occupied by the CMRS 

attachment; and (B) any pole space that cannot be 

used by communication and/or supply conductors 

due solely to the installation of the CMRS 

attachment. 

(iii) The 7.4% per-foot fee applies to CMRS attachments 

anywhere on the pole. 

(iv) The 7.4% per-foot fee applies once to each foot of 

pole height.  If multiple CMRS pole attachments are 

placed on different sides of a pole in the same 

horizontal plane, the 7.4% per-foot attachment fee 

shall be allocated to each CMRS attachment in the 

same horizontal plane based on the total number of 

attachments in the horizontal plane. 

(v) The total pole-attachment fees for all CMRS 

attachments on a particular pole shall not exceed 

100% of the pole’s cost-of-ownership, less the 

proportion of the pole’s cost-of-ownership that is 

allocable to the pole space occupied by all other 

pole attachments. 

(vi) The 7.4% per-foot fee does not apply to electric 

meters, risers, and conduit associated with CMRS 

installations. 

(3) For each pole and supporting anchor actually used by a 

telecommunications carrier for wireless attachments, the 

annual fee for each foot of vertical pole space occupied by 
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the telecommunications carrier’s wireless and wireline 

attachments shall be two dollars and fifty cents ($2.50) or 

7.4 percent of the public utility’s annual cost-of-ownership 

for the pole and supporting anchor, whichever is greater.  

The per-foot fee for the telecommunications carrier’s 

wireless and wireline attachments is subject to the 

following conditions and limitations: 

(i) The vertical pole space occupied by each of the 

telecommunications carrier’s wireless and wireline 

attachments shall be rounded to the nearest whole 

foot, with a 1-foot minimum. 

(ii) The 7.4% per-foot fee applies to the pole space that 

the telecommunications carrier’s attachment renders 

unusable for other pole attachments, including (A) 

the pole space that is physically occupied by the 

telecommunications carrier’s attachment; and (B) 

any pole space that cannot be used by 

communication and/ or supply conductors due 

solely to the installation of the telecommunications 

carrier’s pole attachment. 

(iii) The 7.4% per-foot fee applies to the 

telecommunications carrier’s wireless and wireline 

attachments anywhere on the pole. 

(iv) The 7.4% per-foot fee applies once to each foot of 

pole height.  If multiple pole attachments are placed 

on different sides of a pole in the same horizontal 

plane, the 7.4% per-foot attachment fee shall be 

allocated to each telecommunications carrier pole 

attachment in the same horizontal plane based on 

the total number of attachments in the horizontal 

plane. 

(v) The total pole-attachment fees for all 

telecommunications carrier attachments on a 

particular pole shall not exceed 100% of the pole’s 

cost-of-ownership, less the proportion of the pole’s 

cost-of-ownership that is allocable to the pole space 

occupied by all other pole attachments. 

(vi) The 7.4% per-foot fee does not apply to electric 

meters, risers, and conduit associated with 

telecommunications carrier wireless pole 

installations. 
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(vii) The annual fee in Section VI.B.1.b.1, above, shall 

apply to a telecommunications carrier that has only 

wireline facilities attached to a pole, even if another 

telecommunications carrier has wireless facilities 

attached to the same pole. 

(4) For support structures used by the telecommunications 

carrier, CMRS carrier, or cable TV company, other than 

poles or anchors, a percentage of the annual cost-of-

ownership for the support structure, computed by dividing 

the volume or capacity rendered unusable by the 

telecommunications carrier’s, CMRS carrier’s, or cable TV 

company’s equipment by the total usable volume or 

capacity.  As used in this paragraph, “total usable volume or 

capacity” means all volume or capacity in which the public 

utility’s line, plant, or system could legally be located, 

including the volume or capacity rendered unusable by the 

telecommunications carrier’s, CMRS carrier’s, or cable TV 

company’s equipment. 

c. Except as allowed by Sections VI.B.1.b.2 and 3, above, a utility may 

not charge a telecommunications carrier, CMRS carrier, or cable TV 

company a higher rate for access to its rights-of-way and support 

structures than it would charge a similarly situated cable television 

corporation for access to the same rights-of-way and support 

structures. 

d. Except as allowed by Sections VI.B.1.b.2 and 3, above, a utility may 

not charge a telecommunications carrier or CMRS carrier a higher rate 

for access to its rights-of-way and support structures than it would 

charge a similarly situated telecommunications carrier or CMRS 

carrier for access to the same rights-of-way and support structures. 

C. CONTRACTS 

1. A utility that provides or has negotiated an agreement with a 

telecommunications carrier, CMRS carrier, or cable TV company to provide 

access to its support structures shall file with the Commission the executed 

contract showing: 

a. The annual fee for attaching to a pole and supporting anchor. 

b. The annual fee per linear foot for use of conduit. 

c. Unit costs for all make ready and rearrangements work. 

d. All terms and conditions governing access to its rights-of-way and 

support structures. 
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e. The fee for copies or preparation of maps, drawings and plans for 

attachment to or use of support structures. 

2. A utility entering into contracts with telecommunications carriers, CMRS 

carriers, or cable TV companies or cable TV company for access to its support 

structures, shall file such contracts with the Commission pursuant to General 

Order 96, available for full public inspection, and extended on a 

nondiscriminatory basis to all other similarly situated telecommunications 

carriers, CMRS carriers, or cable TV companies.  If the contracts are mutually 

negotiated and submitted as being pursuant to the terms of 251 and 252 of TA 

96, they shall be reviewed consistent with the provisions of Resolution ALJ-

174. 

D. UNAUTHORIZED ATTACHMENTS 

1. No party may attach to the right-of-way or support structure of another utility 

without the express written authorization from the utility. 

2. For every violation of the duty to obtain approval before attaching, the owner 

or operator of the unauthorized attachment shall pay to the utility a penalty of 

$500 for each violation.  This fee is in addition to all other costs which are part 

of the attacher’s responsibility.  Each unauthorized pole attachment shall count 

as a separate violation for assessing the penalty. 

3. Any violation of the duty to obtain permission before attaching shall be cause 

for imposition of sanctions as, in the Commissioner’s judgment, are necessary 

to deter the party from in the future breaching its duty to obtain permission 

before attaching will be accompanied by findings of fact that permit the pole 

owner to seek further remedies in a civil action. 

4. This Section D applies to existing attachments as of the effective date of these 

rules. 

VII. RESERVATIONS OF CAPACITY FOR FUTURE USE 

A. No utility shall adopt, enforce or purport to enforce against a telecommunications 

carrier, CMRS carrier, or cable TV company any “hold off,” moratorium, 

reservation of rights or other policy by which it refuses to make currently unused 

space or capacity on or in its support structures available to telecommunications 

carriers, CMRS carriers, or cable TV companies requesting access to such support 

structures, except as provided for in Part C below. 

B. All access to a utility’s support structures and rights-of-way shall be subject to the 

requirements of Public Utilities Code § 851 and General Order 69C.  Instead of 

capacity reclamation, our preferred outcome is for the expansion of existing 

support structures to accommodate the need for additional attachments. 
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C. Notwithstanding the provisions of Paragraphs VII.A and VII.B, an electric utility 

may reserve space for up to 12 months on its support structures required to serve 

core utility customers where it demonstrates that: (i) prior to a request for access 

having been made, it had a bona fide development plan in place prior to the 

request and that the specific reservation of attachment capacity is reasonably and 

specifically needed for the immediate provision (within one year of the request) of 

its core utility service, (ii) there is no other feasible solution to meeting its 

immediately foreseeable needs, (iii) there is no available technological means of 

increasing the capacity of the support structure for additional attachments, and 

(iv) it has attempted to negotiate a cooperative solution to the capacity problem in 

good faith with the party seeking the attachment.  An ILEC may earmark space 

for imminent use where construction is planned to begin within nine months of a 

request for access.  A CLEC, CMRS carrier, or cable TV company must likewise 

use space within nine months of the date when a request for access is granted, or 

else will become subject to reversion of its access. 

VIII. MODIFICATIONS OF EXISTING SUPPORT STRUCTURES 

A. NOTIFICATION TO PARTIES ON OR IN SUPPORT STRUCTURES 

1. Absent a private agreement establishing notification procedures, written 

notification of a modification should be provided to parties with attachments 

on or in the support structure to be modified at least 60 days prior to the 

commencement of the modification.  Notification shall not be required for 

emergency modifications or routine maintenance activities. 

B. NOTIFICATION GENERALLY 

1. Utilities and telecommunications carriers shall cooperate to develop a means by 

which notice of planned modifications to utility support structures may be 

published in a centralized, uniformly accessible location (e.g., a “web page” on 

the Internet). 

C. SHARING THE COST OF MODIFICATIONS 

1. The costs of support structure capacity expansions and other modifications 

shall be shared only by all the parties attaching to utility support structures 

which are specifically benefiting from the modifications on a proportionate 

basis corresponding to the share of usable space occupied by each benefiting 

carrier borne by all parties that obtain access to the facility as a result of the 

modification and by all parties that directly benefit from the modification.  

Each party described in the preceding sentence shall share proportionately in 

the cost of the modification.   In the event an energy utility incurs additional 

costs for trenching and installation of conduit due of safety or reliability 

requirements which are more elaborate than a telecommunications-only trench, 

the telecommunications carriers should not pay more than they would have 

incurred for their own independent trench.  Disputes regarding the sharing of 
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the cost of capacity expansions and modifications shall be subject to the 

dispute resolution procedures contained in these rules. 

IX. EXPEDITED DISPUTE RESOLUTION PROCEDURES 

A. Parties to a dispute involving access to utility rights-of-way and support structures 

may invoke the Commission’s dispute resolution procedures, but must first 

attempt in good faith to resolve the dispute.  Disputes involving initial access to 

utility rights-of-way and support structures shall be heard and resolved through 

the following expedited dispute resolution procedure. 

1. Following denial of a request for access, parties shall escalate the dispute to the 

executive level within each company.  After 5 business days, any party to the 

dispute may file a formal application requesting Commission arbitration.  The 

arbitration shall be deemed to begin on the date of the filing before the 

Commission of the request for arbitration.  Parties to the arbitration may 

continue to negotiate an agreement prior to and during the arbitration hearings.  

The party requesting arbitration shall provide a copy of the request to the other 

party or parties not later than the day the Commission receives the request. 

2. Content.  A request for arbitration must contain: 

a. A statement of all unresolved issues. 

b. A description of each party’s position on the unresolved issues. 

c. A proposed agreement addressing all issues, including those upon which 

the parties have reached an agreement and those that are in dispute.  

Wherever possible, the petitioner should rely on the fundamental 

organization of clauses and subjects contained in an agreement 

previously arbitrated and approved by this Commission. 

d. Direct testimony supporting the requester’s position on factual 

predicates underlying disputed issues. 

e. Documentation that the request complies with the time requirements in 

the preceding rule. 

3. Appointment of Arbitrator.  Upon receipt of a request for arbitration, the 

Commission’s President or a designee in consultation with the Chief 

Administrative Law Judge, shall appoint and immediately notify the parties of 

the identity of an Arbitrator to facilitate resolution of the issues raised by the 

request.  The Assigned Commissioner may act as Arbitrator if he/she chooses.  

The Arbitrator must attend all arbitration meetings, conferences, and hearings. 

4. Discovery.  Discovery should begin as soon as possible prior to or after filing 

of the request for negotiation and should be completed before a request for 

arbitration is filed.  For good cause, the Arbitrator or Administrative Law 
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Judge assigned to Law and Motion may compel response to a data request; in 

such cases, the response normally will be required in three working days or 

less. 

5. Opportunity to Respond.  Pursuant to Subsection 252(b)(3), any party to a 

negotiation which did not make the request for arbitration (“respondent”) may 

file a response with the Commission within 15 days of the request for 

arbitration.  In the response, the respondent shall address each issue listed in 

the request, describe the respondent’s position on these issues, and identify and 

present any additional issues for which the respondent seeks resolution and 

provide such additional information and evidence necessary for the 

Commission’s review.  Building upon the contract language proposed by the 

applicant and using the form of agreement selected by the applicant, the 

respondent shall include, in the response, a single-text “mark-up” document 

containing the language upon which the parties agree and, where they disagree, 

both the applicant’s proposed language (bolded) and the respondent’s proposed 

language (underscored).  Finally, the response should contain any direct 

testimony supporting the respondent’s position on underlying factual 

predicates.  On the same day that it files its response before the Commission, 

the respondent must serve a copy of the Response and all supporting 

documentation on any other party to the negotiation. 

6. Revised Statement of Unresolved Issues.  Within 3 days of receiving the 

response, the applicant and respondent shall jointly file a revised statement of 

unresolved issues that removes from the list presented in the initial petition 

those issues which are no longer in dispute based on the contract language 

offered by the respondent in the mark-up document and adds to the list only 

those other issues which now appear to be in dispute based on the mark-up 

document and other portions of the response. 

7. Initial Arbitration Meeting.  An Arbitrator may call an initial meeting for 

purposes such as setting a schedule, simplifying issues, or resolving the scope 

and timing of discovery. 

8. Arbitration Conference and Hearing.  Within 7 days after the filing of a 

response to the request for arbitration, the arbitration conference and hearing 

shall begin.  The conduct of the conference and hearing shall be noticed on the 

Commission calendar and notice shall be provided to all parties on the service 

list. 

9. Limitation of Issues.  The Arbitrator shall limit the arbitration to the resolution 

of issues raised in the application, the response, and the revised statement of 

unresolved issues (where applicable).  In resolving the issues raised, the 

Arbitrator may take into account any issues already resolved between the 

parties. 
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10. Arbitrator’s Reliance on Experts.  The Arbitrator may rely on experts 

retained by, or on the Staff of the Commission.  Such expert(s) may assist the 

Arbitrator throughout the arbitration process. 

11. Close of Arbitration.  The arbitration shall consist of mark-up conferences 

and limited evidentiary hearings.  At the mark-up conferences, the arbitrator 

will hear the concerns of the parties, determine whether the parties can further 

resolve their differences, and identify factual issues that may require limited 

evidentiary hearings.  The arbitrator will also announce his or her rulings at the 

conferences as the issues are resolved.  The conference and hearing process 

shall conclude within 3 days of the hearing’s commencement, unless the 

Arbitrator determines otherwise. 

12. Expedited Stenographic Record.  An expedited stenographic record of each 

evidentiary hearing shall be made.  The cost of preparation of the expedited 

transcript shall be borne in equal shares by the parties. 

13. Authority of the Arbitrator.  In addition to authority granted elsewhere in 

these rules, the Arbitrator shall have the same authority to conduct the 

arbitration process as an Administrative Law Judge has in conducting hearings 

under the Rules of Practice and Procedure.  The Arbitrator shall have the 

authority to change the arbitration schedule contained in these rules. 

Participation Open to the Public Participation in the arbitration 

conferences and hearings is strictly limited to the parties negotiating a 

ROW agreement pursuant to the terms of these adopted rules. 

14. Arbitration Open to the Public.  Though participation at arbitration 

conferences and hearings is strictly limited to the parties that were negotiating 

the agreements being arbitrated, the general public is permitted to attend 

arbitration hearings unless circumstances dictate that a hearing, or portion 

thereof, be conducted in closed session.  Any party to an arbitration seeking a 

closed session must make a written request to the Arbitrator describing the 

circumstances compelling a closed session.  The Arbitrator shall consult with 

the assigned Commissioner and rule on such request before hearings begin. 

15. Filing of Draft Arbitrator’s Report.  Within 15 days following the hearings, 

the Arbitrator, after consultation with the Assigned Commissioner, shall file a 

Draft Arbitrator’s Report.  The Draft Arbitrator’s Report will include (a) a 

concise summary of the issues resolved by the Arbitrator, and (b) a reasoned 

articulation of the basis for the decision. 

16. Filing of Post-Hearing Briefs and Comments on the Draft Arbitrator’s 

Report.  Each party to the arbitration may file a post-hearing brief within 7 

days of the end of the mark-up conferences and hearings unless the Arbitrator 

rules otherwise.  Post-hearing briefs shall present a party’s argument in support 

of adopting its recommended position with all supporting evidence and legal 
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authorities cited therein.  The length of post-hearing briefs may be limited by 

the Arbitrator and shall otherwise comply with the Commission’s Rules of 

Practice and Procedure.  Each party and any member of the public may file 

comments on the Draft arbitrator’s Report within 10 days of its release.  Such 

comments shall not exceed 20 pages. 

17. Filing of the Final Arbitrator’s Report.  The arbitrator shall file the Final 

Arbitrator’s Report no later than 15 days after the filing date for comments.  

Prior to the report’s release, the Telecommunications Division will review the 

report and prepare a matrix comparing the outcomes in the report to those 

adopted in prior Commission arbitration decisions, highlighting variances from 

prior Commission policy.  Whenever the Assigned Commissioner is not acting 

as the arbitrator, the Assigned Commissioner will participate in the release of 

the Final Arbitrator’s Report consistent with the Commission’s filing of 

Proposed Decisions as set forth in Rule 77.1 of the Commission’s Rules of 

Practice and Procedure. 

18. Filing of Arbitrated Agreement.  Within 7 days of the filing of the Final 

Arbitrator’s Report, the parties shall file the entire agreement for approval. 

19. Commission Review of Arbitrated Agreement.  Within 30 days following 

filing of the arbitrated agreement, the Commission shall issue a decision 

approving or rejecting the arbitrated agreement (including those parts arrived 

at through negotiations) pursuant to Subsection 252(e) and all its subparts. 

20. Standards for Review.  The Commission may reject arbitrated agreements or 

portions thereof that do not meet the requirements of the Commission, 

including, but not limited to, quality of service standards adopted by the 

Commission. 

21. Written Findings.  The Commission’s decision approving or rejecting an 

arbitration agreement shall contain written findings.  In the event of rejection, 

the Commission shall address the deficiencies of the arbitrated agreement in 

writing and may state what modifications of such agreement would make the 

agreement acceptable to the Commission. 

22. Application for Rehearing.  A party wishing to appeal a Commission 

decision approving an arbitration must first seek administrative review 

pursuant to the Commission’s Rules of Practice and Procedure. 

23. The party identified by the arbitrator as the “losing party” shall reimburse the 

party identified by the arbitrator as the “prevailing party” for all costs of the 

arbitration, including the reasonable attorney and expert witness fees incurred 

by the prevailing party. 
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X. ACCESS TO CUSTOMER PREMISES 

A. No carrier may use its ownership or control of any right-of-way or support 

structure to impede the access of a telecommunications carrier, CMRS carrier, or 

cable TV company to a customer’s premises. 

B. A carrier shall provide access, when technically feasible, to building entrance 

facilities it owns or controls, up to the applicable minimum point of entry 

(MPOE) for that property, on a nondiscriminatory, first-come, first-served basis, 

provided that the requesting telecommunications carrier, CMRS carrier, or cable 

TV provider has first obtained all necessary access and/or use rights from the 

underlying property owners(s). 

C. A carrier will have 60 days to renegotiate a contract deemed discriminatory by the 

Commission in response to a formal complaint.  Failing to do so, this carrier will 

become subject to a fine ranging from $500 to $20,000 per day beyond the 60-day 

limit for renegotiation until the discriminatory provisions of the arrangement have 

been eliminated. 

XI. SAFETY 

Access to utility rights-of-way and support structures shall be governed at all times by the 

provisions of Commission General Order Nos. 95 and 128 and by Cal/OSHA Title 8.  Where 

necessary and appropriate, said General Orders shall be supplemented by the National Electric 

Safety Code, and any reasonable and justifiable safety and construction standards which are 

required by the utility. 

A. The incumbent utility shall not be liable for work that is performed by a third 

party without notice and supervision, work that does not pass inspection, or 

equipment that contains some dangerous defect that the incumbent utility cannot 

reasonably be expected to detect through a visual inspection.  The incumbent 

utility and its customers shall be immunized from financial damages in these 

instances. 

(END OF ATTACHMENT A) 
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